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Earlier this we were amazed how few of our PSC contractors knew about the 
planned IR35 changes. Do Brookson think all PSC contractors will be aware 
of the IR35 changes this time around?

This largely depends on the End-Hirer they are working for. It is now becoming the End-Hirer's responsibility to 
determination IR35 Status, so they should be communicating their intentions and processes to Contractors. If the End-Hirer 
doesn’t raise this, there is still a chance many Contractors will remain unaware or keep quiet and hope to continue as they 
currently are. You should be working on a contractor engagement plan to educate your workers and reduce the risk of 
losing valuable resource.

Just to be 100% clear - businesses under 50 employees don't have to adhere 
to the 6th April change?  (responsibility on contractor)

If an End-Hirer meets 2 out of the 3 tests which are, under 50 employees, under 10.2mil turnover and under £5.1 mil assets 
then there is no obligation to determine Contractors IR35 Status. This applies to the Group of companies and common 
ownership/directorship etc. In such circumstances the Contractor remains responsible for determining their own IR35 
Status and ensure all appropriate taxes are paid.  If in a following year you meet the criteria then the obligation for 
assessments will then fall on you from the following tax year

What are the alternatives to using the CEST tool?
Obtaining the services of IR35 specialist or legal professionals. CEST and other automated tools are only as accurate as the 
information input and even if you use CEST it would be advisable to get a sample review done by a professional to ensure 
Reasonable Care has been taken

What do you mean by Statement of Work?

A true Statement of Work ("SoW") model, is when services have been 'Contracted Out' to an organisation. In Such 
circumstances the SoW provider takes completion ownership over the delivery of the services, they decide who does the 
work and when, provides all the equipment and is liable in the event that the agreed deliverables are not achieved on time. 
Where there is a true SoW provider in the supply chain, the responsibility for determining IR35 Status of workers, passes to 
the SoW provider.  If this is a contrived arrangement then HMRC would still look at the client for IR35 determination and 
reasonable care so ensuring your SoW agreements are correct is vital to reduce your risk

what tools are people using to track contractors?

We have found this varies by client and if you have no tracking in place then we can offer solutions and recommendations 
for this. Having visibility on your flexible workforce is vital as you cannot assess for IR35 if you don’t have sight of all 
contractors. Typically a VMS system that tracks the contract role from the point of sign off, thought to placement and 
payment. This provides one central system which can be used to produce reports to measure cost, time to fill, compliance 
etc.  Some of these systems are provided by an MSP with wrap around support and some are available as a tech only 
solution.  Brookson have developed a system for this purpose which is currently in use across the NHS and is in the process 
of being tailored for the private sector.  We would be happy to discuss this with you further.
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What are the key risks of undertaking and managing status determination 
statements and statement of work internally?

The main risk is not meeting the Reasonable Care obligation. HMRC define Reasonable Care as acting in a way that would be 
expected of a prudent and reasonable person in the same position. Whilst each End-Hirer has a responsibility to take 
reasonable care, what is necessary for each End-Hirer to discharge that responsibility must be viewed considering their 
abilities, experience and circumstances. If the End-Hirer fails to take reasonable care, the responsibility for the deduction of
tax, NICs, apprenticeship levy and paying these to HMRC will rest with them. You should also be mindful that, in most cases, 
external people deployed to the IR35 project normally have other duties and responsibilities and may not be able to devote 
the required time and effort to the IR35 Project. 

does you portal have API links into ERP/HRI systems?
Hi, we do have a suite of API's and integrate with other systems and would be happy to look at this for you and your current 
system provider

We currently work on SOW and typically have a mix of perm employee's, 
blended with PSC's....  Would our client be responsible for the 
determination? or us as the hirer?

If structured as a true SOW provision then you would be responsible for the determinations as you are the party which is 
receiving the personal services of the contractor.

What about umbrella companies?
Umbrella companies can serve a useful purpose to support with the calculation and deduction of appropriate PAYE 
deductions. Appropriate due diligence should be undertaken to ensure that they are prepared to follow the Status 
Determination Statement provided by the Hirer where tax is to be deducted at source.

Is there a view on which internal department is tending to own IR35 eg HR, 
Tax, Finance

It tends to be to be a mixture of people from HR, Tax and Finance. Predominantly we see HR taking the lead role.

Do you think we can still pay £/h or should be fee for total delivery (with 
SOW) for outside contractors?

There is no doubt that fixed fee payments are a useful indicator in demonstrating that the Contractor is Outside IR35, 
however it is not a determining factor on its own and Contractors can be paid on an hourly/daily basis and still fall Outside
the scope of IR35. 

So what should businesses do instead if not rely on CEST and have no 
budget to outsource?

We appreciate that business have the difficult decision to make in terms of costs and need to consider the options of either 
not tackling IR35 properly and falling foul or investing correctly and proportionately and being seen to meet the Reasonable 
Care obligations therefore reducing exposure. In our view, failing to meet the Reasonable Care hurdle is likely to cost more 
than the costs required to get it right.  

We are doing role/contract assessment in house and then getting contractor 
to complete assessment within 20 days of starting

HMRC have been abundantly clear, it is the End-Hirers responsibility to determine the IR35 Status of Contractors, therefore 
getting contractors to complete assessments is unlikely to overcome the Reasonable Care requirement.  If this is the 
approach you are taking it would be prudent to ensure the hiring manager closest to the day to day operation of each 
contract reviews and signs off the contractor's assessment.  You should be mindful however of setting expectations and 
managing conflicts if the contractor finds themselves to be outside IR35 (most are likely to position the responses to point 
towards this as it is in their best interests to do so and they do not carry any of the risk). 
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How do Umbrellas Companies work?

Not all umbrella companies work the same way, so you should undertake appropriate diligence to understand the way that 
they work. Most umbrella companies employ and provide a payroll for their workers and it is important to understand 
whether the umbrella companies that you work with are happy to deduct PAYE where the Status Determination Statement 
notes the role falls within the scope of IR35. Ongoing dialogue and audits are good practice to ensure compliance with fee 
payer obligations for all workers engaged with you.

I work within the Construction sector and there are mixed messages re in or 
out of IR35 for our sub-contractors and agency labour (mostly umbrella).

The construction sector is an area which HMRC deem to be high risk as it has historically had large numbers of contractors 
within it.  The usual IR35 rules apply however and it is typical that construction supply chains consist of a mix of inside and 
outside IR35 roles, no different to other sectors.

I'd like to get a greater understanding today of managing IR35 internally 
including the risks of undertaking and managing status determination 
statements and statement of work

If you are looking to manage the entire IR35 Project internally and undertake IR35 assessments yourself, the main things to 
consider are; does this meet the Reasonable Care threshold and is this the most cost and time effective way. The cost of 
getting it wrong will be substantial compared to the cost of obtaining support and assistance. HMRC define Reasonable 
Care as acting in a way that would be expected of a prudent and reasonable person in the same position and if the End-
Hirer fails to take reasonable care, the responsibility for the deduction of tax, NICs, apprenticeship levy and paying these to 
HMRC will rest with them. In addition, you must consider if your internal resource has the skills and time to undertake IR35 
assessments. You should ensure that the internal resource is well versed in IR35 and solely focussed on this task, especially
in the run up to April 2021. 

IR35 will affect contractors in all level of rate? Yes, IR35 affects all contractors regardless of rate

What's the best way to approach IR35 from a communications standpoint?

Early dialogue with the full supply chain is essential to managing any IR35 process. Understanding how hirers intend to 
approach their obligation to provide Status Determination Statements; how recruitment businesses can support Hirers with 
their obligations; the role of the Managed Service Provider in the process; how information will be shared with the supply 
chain; the use of umbrella businesses to operate the payroll for workers inside of IR35, are all essential for good 
management of IR35.

How we can use IR35 to improve direct recruitment

Comply with your obligation to demonstrate 'Reasonable Care' in undertaking IR35 assessments and consider what 
adjustments can be made to contracts and working practices, to further cement roles as being Outside IR35. The most 
highly skilled Contractors will look for roles that fall Outside IR35, therefore by assessing each role on its own merit, not
adopting blanket bans and doing everything in your power to maximise the amount of roles that fall Outside IR35 will not 
only help in attracting more talent but will ensure that you retain talent also. 
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How do I know HMRC will not find some way to disagree with my 
determination? Am I simply not safer advertising only PAYE roles?

The criteria that has been set by HMRC in comply with IR35 in the Private Sector is for End-Hirers to demonstrate 
Reasonable Care in undertaking IR35 Assessments. As we seen in the Public Sector post April 2017, HMRC will start asking 
End-Hirers how they met this requirement. If you can satisfy HMRC that you have met the Reasonable Care hurdle, they are 
unlikely to delve into individual assessments and disagree, it is only if Reasonable Care cannot be established when they will 
start to assess the determinations reached. Advertising PAYE roles only is likely to restrict your ability to attract and retain
contractors.

What changes compared to April 2020 are likely to happen?
We are not expecting any significant changes compared with April 2020, but we are keeping an eye on Government 
Guidance to understand their approach to enforcement of the legislation.

The likelihood of IR35 being effective from next year

The implementation date of April 2021 was confirmed back in July when MP’s voted down an amendment to the Finance 
Bill during its report stage in the House of Commons followed by being pass through the House of Lords. Therefore it is 
more likely to be coming into effect, than not. Given the Government’s support package for Coronavirus and the £1.3 billion 
expected to be generated from the IR35 change it is highly unlikely that the changes will be deferred again.

What are the biggest considerations or changes organisations need to make 
when considering the new IR35 rules

IR35 affects the early stages of procuring for a role. When an organisation is recruiting/sourcing contingent labour, 
including an IR35 assessment into that process, is essential for the continued compliance with IR35.  Many businesses are 
using this change as an opportunity to review contingent workforce strategy, those at the forefront of this are doing it to 
enhance their attractiveness to contractors, working with the new rules to set them apart from their competitors.  My main 
piece of advice here would be to approach this project with a commercial view point rather than purely managing tax risk.

When partner's have to retire at 65 how can you change them to a 
Consultant role?

It is crucial that if a former partner returns as a contractor that the new contract they are undertaking is properly 
documented and reviewed in line with the IR35 rules.  If they fail IR35 they can still be a consultant but PAYE would need to
be paid.  If they pass IR35 they can work as a consultant and receive gross pay.  It is important to try to distinguish the 
consultancy project from the previous partnership or employment.  Coming back to undertake the same work in the same 
way as before is not a positive indicator.

Challenge Process

Whilst there are statutory timeframes in which challenges must be addressed by Hirers, the overall process can be flexible 
to fit around your organisational needs. It is beneficial to have a central function to deal with challenges to ensure 
consistency and ownership to avoid timescales slipping inadvertently. Having specialist advisors on hand to assist with the 
technical arguments which some contractors will inevitably raise, will also ensure that you have a smooth process with 
continued internal learning and development.

Is IR35 insurance the silver bullet against liability?

We don’t think it is. The safest way to manage this risk is to ensure you have done all you can to meet the reasonable care 
threshold, without taking any shortcuts, this approach should mitigate the need to insure against the tax risk. If you are 
uncertain that you have met the reasonable care requirement, it may be prudent to consider insuring against this liability, 
you should however check the policy wording carefully to ensure that you are comfortable with any ‘reasonable prospects 
of success’ clauses which may be present, as they could trip you up when it comes to paying out. 



BROOKSON

IF YOU HAVE ANY FURTHER QUESTIONS OR WOULD LIKE TO 
UNDERSTAND MORE ABOUT OUR SERVICES, 
WE WOULD LOVE TO HEAR FROM YOU. 

Paul Lloyd – Group Sales Director

Paul.Lloyd@brookson.co.uk or 

IR35@brookson.co.uk

07793240640
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